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Cleveland can be a closed community to outsiders, especially
aggressive New Yorkers. Like any other local counsel in this situa-
tion, Hahn Loeser’s first priority for Gotham was to get it out of state
court. The pathway seemed clear: the real issues under debate were
federal securities laws violations for which the federal district court
had exclusive jurisdiction. As to the state court contract issue—the
interpretation of the Declaration of Trust—diversity of citizenship of
the Trust and Gotham’s limited partnership also placed them appro-
priately in federal district court. A slam dunk, right?

Know your turf
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THERE CAME A MOMENT in the long and ran-
corous fight between PacifiCorp and Texas
Utilities for The Energy Group (TEG) when all
fell silent. After weeks of talks with the British
electricity target, and much febrile speculation
in the press, Texas Utilities had announced at
the opening of business on March 2, a rival bid
for the electricity and coal company at 810p per
share, topping PacifiCorp’s original offer of
690p in June and its renewed offer of 765p in
February. At the end of the same day,
PacifiCorp countered with an offer of 820p,
and bought nearly 10 percent of the company.
Just before 9:00 a.m. the next morning, Texas
raised the stakes to 840p, and bought roughly
15 percent of target stock. “Then everyone
froze,” recalls Ellen Odoner of Weil, Gotshal &
Manges, U.S. counsel to TEG.

The Texas Utilities team—having toiled  to
catch up to PacifiCorp with a rapidly assem-
bled complex bid—worried silently. PacifiCorp
had emerged from all necessary regulatory
mazes on both sides of the Atlantic, unlike
Texas Utilities, which still faced the possibility
of referral to Britain’s Mergers and Monopolies
Commission (MMC); and PacifiCorp, having
announced its offer far earlier than Texas, was
ahead of its rival on Britain’s strict offer
timetable, thus tempting large shareholders,
given the time value of money, to tender to
what would appear to be the most likely win-
ner, or sell the shares in the market to
PacifiCorp.

Says Anthony Fobel, a Lehman Brothers
director in the London office,  adviser to Texas
Utilities: “At that point for PacifiCorp, the
company was there for the taking. We expected
them to come back at, say,  870p, and buy a

large slug in the market. If they had done that,
life could have become very difficult indeed.
PacifiCorp had a tactical advantage. We were
unable to buy any more.” 

Instead, PacifiCorp did nothing. “Was this a
tactical error, or did they simply have no more
firepower? I can’t say,” ponders Lehman’s Mr.
Fobel. Says Weil, Gotshal’s Ms Odoner, counsel
to the target: “It was certainly the impression at
TEG that PacifiCorp was not going to bid
against itself, and was waiting to see if the
Texas bid would be reviewed by the MMC. In
the meantime, the board recommended that
shareholders adopt a wait-and-see posture.”

Oliver Frankel of Linklaters & Paines, U.K.
counsel to PacifiCorp, confirms that PacifiCorp
had no intention of bidding against itself.
PacifiCorp, he says,  stayed its hand in case the
Texas bid was referred to Britain’s MMC,
which, as had been the case with PacifiCorp’s
first offer, would throw Texas Utilities’ bid into
regulatory limbo. The Texas side describes this

Electric Texas
Lehman brokers a complex
$10 billion deal for a UK
utility and its Dallas buyer

Electric Texas  ➔
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Straight talk
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LIKE ONE of those unexpected insect population
explosions, high-tech companies have now hit a
market cap of $10 trillion. Behind that number,
natural selection is hard at work—particularly as
stock-market crashes darken the sun—and it is
M&A that is exerting the Darwinian pressure, an
inexorable and often painfully rapid process of
maturation.

There are an estimated 166 high-tech compa-
nies each worth over $5 billion, and 21 that
exceed $50 billion, according to Gregg Lemkau,
vice-president, investment banking division and
high technology department of Goldman Sachs.
Initial public offerings have similarly exploded,
from $7 billion in 1995 to $40 billion last year and
$47 billion through the third quarter of this year.
What’s more, specific sectors of high tech are now
behemoths in their own right, with semiconduc-
tors and IT services, hardware, software and
infrastructure each over $1 trillion in market cap.

But hard times have come, and consolidation
is seen as the way to survive. “Every high-tech
company has to think of M&A as part of its busi-
ness strategy,” says David Silk of Wachtell. He
lists three categories of questions looming for a
dot.com: what companies should be on its list of
possible acquisition targets; which of these are
acquisitions essential to survival; and how to
respond when those on the prowl in the tall grass
make their inevitable move.

The Walking Dead

It is eat or be eaten.
In 1999, high-tech M&A reached $500 billion,

an increase by a factor of ten in half as many
years. So far in 2000, that number stands at $718
billion, more than the record levels for the entire
economy in the 1980s.

Chaired by Richard Climan of Cooley
Godward; Michael Kennedy of Wilson Sonsini
Goodrich & Rosati; Henry Lesser of Gray Cary
Ware & Friedenrich; and Wachtell’s Mr. Silk, a
recent panel gathered to examine how these deals
work. They cited several forces that are churning
M&A in the dot.com world:

• customers who want end-to-end solutions
from a short list of providers;

• the importance of time to market and the

preeminence of hot technologies;
• the land-grab mentality in emerging sectors,

particularly wireless;
• the global market of customers, competitors,

and investors;
• the rising fear among high-tech companies

that if they don’t consolidate they will
become the walking dead.

Other factors have entered the equation and
are only accelerating the process. At the moment,
cash-constrained businesses are easy targets for
strong-currency acquirors. After all, when you’re
a Cisco with a market cap of roughly $400 billion
and you have a target in your sights that will
ensure that you meet the next product cycle,
what does it matter if the price is $4 billion? 

Financial buyers have been watching the sec-
tor, some have already been investing in high-
tech, and more are likely to join the fray. There are
those who have invested in the sector for some
time. David Stanton is a partner at Francisco
Partners, a San Francisco private equity firm that
he founded with Sandy Robertson, formerly of
the investment bank Robertson Stephens. Over
the past five years, Mr. Stanton has seen technol-
ogy investments jump ten times in value.

“It has been wampum for wampum,” says one
investment banker, referring to the historical
prevalence of stock swap deals in high-tech. “But
when pooling disappears, the importance of cash
may increase.” What’s more, as the IPO market

M&A in the 
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Timely analysis

This is the second in a series of examinations of
takeover rules in European countries, prepared by the

London law firm Allen & Overy.

Method of takeover. 
There are two main methods by which control

of a French-listed company may be acquired:
(a) through a voluntary offer (which is the

method employed when no group of sharehold-
ers holds a controlling interest or when the offer
is hostile); or

(b) through the acquisition of a controlling
interest (more than 33.33 percent), followed by a
mandatory offer.

Other methods utilized.
(a) Standing offer procedure (garantie de cours)

(Arts. 5.4.1 to 5.4.3 of the General Regulations).
Art. 4.1.32 of the General Regulations (as mod-

ified in March 1998) authorizes the purchase of
blocks of shares-off market, at a price which may
differ from the trading price, when the amount of
the transaction is higher than 50 million French
francs or 5 percent of Target’s market capitaliza-
tion. Such purchases, which are often utilized to
take control (more than 50 percent) of Target,
must be followed by a standing-offer procedure.

Under the standing-offer procedure, the
Bidder must undertake to purchase all shares ten-
dered by the shareholders of Target during a min-
imum period of 10 trading days. Except when
otherwise agreed upon by the CMF in certain
specific circumstances (e.g. if the seller(s) make(s)
representations and warranties on a specified
risk, or, all or part of the price is not payable
immediately) the price offered to the public may
not be lower than the price paid for the majority
block of shares.

(b) Simplified procedure
In certain specific circumstances (e.g., when

the Bidder holds more than 50 percent of the
shares and voting rights in Target), the CMF may
authorize the Bidder to follow a simplified proce-
dure, carried out in a shorter period of time (usu-
ally 10 to 15 trading days), with Target’s shares
being acquired as they are tendered.

(c) The use of Certificats de Valeur Garantie
(CVGs) in takeover offers

CVGs grant their holders a right to claim from

the Bidder an amount equal to the shortfall
between a guaranteed amount and the value of
the underlying security on a given date. CVGs
can be used to encourage Target’s shareholders to
tender their shares (e.g., the increased BNP offer
for Paribas). In other instances, CVGs may be
used where the Bidder, although required to
invite tenders from all shareholders, does not
wish to acquire all of Target’s shares because it
wants to limit the acquisition costs or, on a share-
for-share offer, limit the dilution of the Bidder’s
shareholders.

Principal rules/regulations.
The General Regulations (Règlement General)

of the Conseil des Marches Financiers (General
Regulations).

The Regulations (Règlements COB) of the
Commission des Opérations de Bourse (COB
Regulations).

Statute or code of conduct.
Statute.

Supervisory authorities.
The Conseil des Marches Financiers (CMF) is the

market’s self-regulatory authority. It establishes
the General Regulations. The CMF supervises, on
a continuous basis, the entire procedure applica-
ble to takeovers.

The Commission des Opérations de Bourse (COB),
which was created in 1967 and is modeled on the
U.S. Securities and Exchange Commission, is the
market’s external regulatory authority. The COB
is primarily involved in protecting dealings in
securities or placements held by the public,
ensuring the quality and reliability of informa-
tion given to investors, monitoring stock-
exchange operations and ensuring equality of
treatment between shareholders.

Sanctions.
Sanctions for breach of the disclosure require-

ments include:
(a) deprivation of voting rights attached to the

shares in excess of the threshold, the crossing of
which was to be disclosed; and

(b) certain criminal sanctions (Art. 481-1 of the
Company Act).

The M&A journal
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French Company
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The sanction for failure to launch a mandatory
offer is the deprivation of voting rights attached
to the shares in excess of the threshold, the cross-
ing of which was to require an offer.

Other relevant legislation or rules.
The French Act No. 66-537 of 24th July, 1966—

commercial companies (Company Act).
The Ordinance No. 67-833 of 28th September,

1967—insider dealing and market manipulation.
Rules and Instructions of the SBF-Bourse de

Paris.
Foreign investment control—control over for-

eign investments in France has been largely liber-
alized. However, prior authorization is still
required for the acquisition of shares in compa-
nies carrying out “sensitive” activities.

Other regulatory bodies which 
may be involved.

SBF-Bourse de Paris—operates a regulated mar-
ket in financial instruments that comprises the
Premier Marché and the Second Marché.

Societe du Nouveau Marché.
CECEI (Comite des Etablissements de Credit et des

Entreprises d’Investissement). Note: this had a
significant influence in the BNP/Paribas/SG
takeover.

Competition Council (Conseil de Concurrence).
French Ministere de l’Economie—has no official

powers with respect to takeovers. However, in
practice, it is an important player because of the
influence it may exer-
cise (e.g. the recent take-
over of Promodes by
Carrefour).

Can target grant exclu-
sivity?

Yes, but this does not
prevent a competing
offer from being
launched successfully.
Indeed, Target’s board
of directors must
express its views on the
offer to its shareholders
in the form of a recom-
mendation (Art. 11 of
the COB Regulation No.
89-03). This recommen-
dation must be in the
best interests of Target.
It is included in the
prospectus (issued
jointly in the case of an
amicable offer and

within five days after the beginning of the offer in
a hostile offer), and it would be difficult for the
board of directors to change its recommendation
in the case of a competing offer. This recommen-
dation may, however, not always be followed (see
the BNP/Paribas/SG takeover).

Are break-up fees permitted?
These are not common practice in France. It

would have to be justified as in the best interests
of Target and not viewed as a defense aimed at
preventing or discouraging competing offers.

Is a standstill agreement enforceable?
This is not usual practice.

Can Target’s shareholders irrevocably bind
themselves to accept the offer before the
announcement of the offer?

Yes, but case law is still uncertain in relation to
the validity of an irrevocable commitment in the
context of a competing offer (Art. 3 of the COB
Regulation No. 89-03).

Can Target provide financial assistance, 
e.g. by way of loan or guarantee for 
acquisition finance?

Art. 217-9 of the Company Act provides that a
company may not provide financial assistance, in
the form of advances, loans, or security “with a

French➔
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“Touché!”

Global perspective

The Stiff in the Room

What the judge told the chairman about shareholders…
When litigants in the courtroom of Judge Timothy

McGinty of Ohio’s Cayahoga County Court of
Common Pleas have trouble entertaining the idea of
settling, he tells them a story about his honeymoon to
Ireland 25 years ago. “My wife and I were driving
down the road to my aunt-in-law’s house to stop in
for tea and a shot—only they don’t call it a shot there,
they call it whiskey. She lived in a stereotypical Irish
cottage right on the sea. We noticed a few people
milling around her house, we didn’t know what was
going on. When we went in, instead of having tea on
the table, they had a stiff on the table packed in dry
ice. I was introduced to my distant—and dead—
cousin-in-law.”

The judge continues: “This seemed very bad at first.
I asked: ‘When are we getting out of here?’ and they
told me, ’In the morning.’ So we smoked, and we
drank, and we sang, and by the end of the night, we
were having a good time, and I had gotten used to the
stiff in the room.”

Judge McGinty analogizes to the case at hand.
“Things look bad, having Ackman and his crew [new
major shareholders] show up. But they’re here, and
you have to learn to have tea with them. The stiff is
here, and you’ve got to learn to have your tea with it.”

—as reported in The M&A Journal Volume 1, Number 8

The M&A Journal
because you need to know
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Deals Completed or Unconditional

Excluding Splitoffs & Open Market Repurchases

Value Credited to Target  Advisors and Acquiror Advisors

1 9 9 9 1 9 9 8

Rank Value Market # of Rank Value Market # of
Advisor ($mils) Rank Share Deals ($mils) Rank Share Deals 

Goldman Sachs & Co 397,756.2 1 38.4 120 205,635.1 2 26.5 118 
Morgan Stanley Dean Witter 348,887.3 2 33.6 155 277,018.3 1 35.6 145 
Merrill Lynch & Co Inc 226,185.0 3 21.8 129 128,353.7 4 16.5 76 
JP Morgan & Co Inc 186,784.0 4 18.0 104 142,021.0 3 18.3 109 
Credit Suisse First Boston 148,574.4 5 14.3 136 105,117.6 5 13.5 113 
Lazard Houses 144,937.0 6 14.0 108 91,628.6 8 11.8 131 
Warburg Dillon Read 124,913.8 7 12.0 139 103,210.7 6 13.3 164 
Rothschild 115,254.7 8 11.1 160 66,309.0 10 8.5 89 
Lehman Brothers 106,787.7 9 10.3 70 44,640.4 13 5.7 69 
Dresdner Kleinwort Benson 94,601.8 10 9.1 81 27,553.6 17 3.5 70 
Donaldson, Lufkin & Jenrette 85,848.6 11 8.3 84 10,990.1 27 1.4 60 
Salomon Smith Barney 76,786.2 12 7.4 50 87,081.9 9 11.2 83 
Deutsche Bank AG 74,041.6 13 7.1 116 92,621.4 7 11.9 148 
BNP Paribas 61,974.7 14 6.0 84 39,416.5 14 5.1 93 
Schroders 57,156.3 15 5.5 110 50,431.7 11 6.5 92 
Enskilda Securities 52,969.8 16 5.1 58 11,682.6 25 1.5 47 
Chase Manhattan Corp 49,810.8 17 4.8 45 49,590.1 12 6.4 27 
HSBC 45,019.2 18 4.3 51 5,251.2 35 0.7 38 
IMI Capital Markets 37,291.2 19 3.6 2 2,326.5 48 0.3 2 
Mediobanca 35,825.9 20 3.5 3 267.5 89 0.0 2 
ABN AMRO 34,061.9 21 3.3 110 22,918.7 18 3.0 111 
Societe Generale 31,922.3 22 3.1 65 31,282.6 15 4.0 69 
Wasserstein Perella & Co Inc 27,563.7 23 2.7 7 27,795.2 16 3.6 8 
Fortis 20,818.3 24 2.0 18 13,185.7 24 1.7 6 
Greenhill & Co, LLC 20,292.4 25 2.0 12 1,163.4 58 0.2 5 

1 9 9 9 1 9 9 8

Value # of Value # of
Advisor ($mils) Share Deals ($mils) Share Deals 

Deals with Advisor 952,551.1 – 91.7 2,743 683,035.1 – 87.9 2,570 
Deals without Advisor 86,507.0 – 8.3 8,235 94,506.2 – 12.2 6,332 

Industry Totals 1,039,058.0 – 100.0 10,978 777,541.3 – 100.0 8,902 

European Target or European Acquiror/ Acquiror Parent: Two-Year Comparison

ADVISOR RANKINGS

Source:Thomson Financial Securities Data      January 2000

Expert predictions

RECENTLY I was reading a book by
Milan Kundera, called Immortality
(HarperCollins, 1990), in which

he describes two methods people use
to cultivate the uniqueness of the self:
the method of addition and the
method of subtraction. Some people,
“in order to make [the self] more visi-
ble, perceivable, seizable, sizable, . . .
keep . . . adding to it more and more
attributes” and identify with these
attributes even at “the risk that the

essence of [the self] may be buried.”
Others subtract “everything that is
exterior or borrowed, in order to come
closer to ‘their [self’s] sheer essence.”
Of course, as he points out, the danger
of the method of subtraction is the risk
“that zero lurks at the bottom.”

It struck me that Kundera’s observa-
tions also applied to lawyers, to
lawyers in large firms and, in particu-
lar, to this lawyer. I recently underwent
a radical “subtraction” process. By the

start of 1995, I had been at the bar
twenty years, fourteen of them with
the Wilmington office of Skadden,
Arps, Slate, Meagher & Flom. I was
well along the road of “adding” to my
professional self (and identifying with
or being identified by others with)
layer upon layer of what I did and
where I did it. I am not complaining.
This was largely a rewarding process. I
was pleased to belong to such a profes-
sionally distinguished group and

The M&A journal
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The newest member of the Court of Chancery wrote the following article

explaining his departure from one of the most coveted perches in the law, a

partnership at Skadden, before he moved to another enviable position, 

a seat on Delaware’s Court of Chancery. 

Why 
I left
Skadden

By Vice-Chancellor Steve Lamb
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proud of the work done by the firm.
Nevertheless, in January 1995, I came
to the conclusion that some “subtrac-
tion” was in order. I decided to with-
draw from Skadden and strike out on
my own, even at the risk that “zero
lurk[ed] at the bottom.”

Why would I leave a situation that
others are working day and night for
years hoping to achieve? The answer
lies in what I suspect is a common
paradox. I eagerly joined Skadden,
found the work stimulating and bene-
fited by the association. At the same
time, I never wanted to belong to an
organization as large as Skadden
became and left when I managed to
convince myself and my wife, Joyce,
that we no longer needed to rely on the
professional security the large organi-
zation provided.

Warned Off Big Firms
Law school was supposed to be a

way for me to avoid becoming a “com-
pany man.” As professionals, I envi-
sioned that lawyers’ lives were not
ruled by CEOs or command-style man-
agement. Moreover, I was warned off
big New York law firms by my father’s
Depression-era perception of them as
inhospitable places where one had lit-
tle chance of gaining a partnership
without business or social attributes
more often acquired by birth than edu-
cation and hard work. Nevertheless,
after finishing law school and a judicial
clerkship, the urge to be engaged in a
more interesting or varied practice
gradually overcame my objections to a
“big city” practice, if not to the “big
city” itself. In retrospect, my move to
Wilmington (from Washington where I
worked for the SEC) seemed predes-
tined by the need to compromise the
urge for an interesting practice with
my inherited reluctance to live in or
commute daily to New York. Where
better than Wilmington to do this in
1980 and since?

Skadden’s bigness (outside of Wilm-
ington where I was only the eighth
lawyer) seemed merely necessary to
generate varied and challenging

assignments. The people I met at the
firm in Wilmington (and New York)
were energized and interesting. The
fact that Skadden was regarded as a
foreign presence by the Delaware bar
(and by the Establishment in New
York) was more of
an attraction to me
than a turn off; after
all, I wasn’t from
Delaware (or the
Establishment).

Nevertheless, as
the years passed by,
a growing desire to
revert to type, to
“subtract” all the
attributes that go
with being part of an
increasingly large,
complex and established organization
finally overcame the by-then well-
ingrained sense of professional identity
that a large law firm provides. Of
course, the process of deciding whether
or not to leave created significant anxi-
ety. Would I be able to generate busi-
ness and, if so, what kind? Could the
small office I had in mind perform nec-
essary tasks without the support of a
large organization? How would judges
and other lawyers react to me as a solo
or nearly solo practitioner? As Kundera
might put it, if I subtracted so much of
my professional self would there be
any professional self?

Subtracting the Big Firm
As you might expect from the fact

that I agreed to write this article, the
answers to these questions were reas-
suring. Uniformly, judges and other
lawyers (beginning with my partners
at Skadden) were helpful and support-
ive. Work came from a number of
sources, some I was counting on, some
wholly unexpected and gratifying.
Other lawyers rarely referred business
to me at Skadden, for what I assumed
were sensible competitive concerns.
Out on my own, those concerns
seemed to fall away. For better or
worse, I “subtracted” the attribute of
“big firm” lawyer. Others no longer

needed to identify with that attribute
when they related to me. On the
whole, I found the level of interaction
more direct and enjoyable.

With the indispensable help of Joel
Friedlander, a young lawyer at Skad-

den who had the
nerve to join me,
and Anne Krames,
our office manager,
bookkeeper, and
lone support staff
person, we man-
aged to do the work
and keep track of
what we were doing.
We all experienced
substantial “addi-
tions” to our job
descriptions, as any-

one involved in a small firm practice
could have told us. We learned a lot more
about leasing, insurance, computers,
bookkeeping, purchasing, employee
benefits, temporary help and business
planning. Despite all of these non-legal
job requirements, we managed in our
first year to work on a number of inter-
esting and challenging matters. In
addition to corporate and commercial
litigation in the Court of Chancery and
Superior Court, we represented special
board committees of a Wilmington-
based public utility and a New York-
based closed end mutual fund.

A dramatic “addition” occurred on
May 1, 1996, when I was lucky enough
to have Andy Bouchard join me in
forming the new firm of Lamb &
Bouchard, P.A. This was an exciting
and challenging time for all of us,
working hard to get another new ven-
ture off the ground in new offices. Like
me, Andy was a longtime Skadden liti-
gator. He began undergoing the two
processes of “addition” and “subtrac-
tion” which I had experienced. I was
always optimistic that we would suc-
ceed in establishing our new firm and,
with it, new attributes of identity for
all of us. The daily challenges were
rewarding and the risk of finding that
“zero lurks at the bottom” fast receded
well into the background.

M—A

Law school was

supposed to be a

way for me to

avoid becoming a

“company man.”
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Firsthand reports
could have on different industries, it is necessary
to analyze M&A trends at the micro level. In par-
ticular, many of the consolidations completed
since May 1998 (see  “Percentage of Worldwide
Transactions Completed by Industry,” below)
have occurred in industries where either favor-
able regulatory changes are being introduced
(i.e., financial services and telecommunications)
or weak business/economic conditions have
increased the need for companies to form strate-
gic alliances to retain their competitiveness (i.e.,
energy and natural resources).

It is also important to analyze the means by
which corporations have executed M&A transac-
tions over time. For example, have cash or stock
transfers been used most frequently? Have the
majority of deals involved combination curren-
cies, such as cash and stock? Or have debt, stock
options, and warrants accounted for the acquisi-
tion currency of choice in most transactions?

Not surprisingly, the trend has changed since
the late 1970s and over the course of the current
economic expansion. In 1992, 22 percent of all
mergers were completed using cash, 40 percent
reflected stock transfers, 37 percent deployed a

combination of cash/stock, and one percent
used debt and other securities. At year-end 1997,
cash surpassed stock as the most popular “cur-
rency” used to execute business combinations; it
accounted for 40 percent of the total.
Acquisitions executed as share transfers
reflected 32 percent of all deals, while 27 percent
of the remainder employed a “combination” cur-
rency; debt and other securities were used in the
remaining one percent of the total transactions
(see Breakdown of ‘Transaction Currencies’
Used in the United States” on page 11). These
aggregate data correspond to our analysts’
assessments of the most popular business combi-
nations model used since 1991 in various indus-
tries, as we will discuss.

The potential elimination of both (1) poolings
and (2) the immediate write-off of IPR&D, com-
bined with a shortened amortization period for
goodwill, could theoretically impact future M&A
activity in some industries as well as the valua-
tion of individual corporations in some cases. In
selected industries, equity valuation is driven by
metrics other than cash flow, EBITDA, or cash
earnings. In others, pooling of interests has been
the most popular accounting framework used to
account for an acquisition. Analysts and
investors need to determine whether they should
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Purchase vs. Pooling
continued

Healthcare 3.6%

Retail 2.8% Computer Hardware
& Software 2.3%

Entertainment 1.9%
Chemicals 1.8%

Food 1.4%

Financial Services
36.3%

Other 18.1%

Energy & Natural
Resources

11.8%

Telecommunications
8.8%

Media
5.8%

Transportation
5.3%

Actual Data shown from 5/1/98 through 4/30/99                                                                 Source: Securities Data Company

Percentage of  Worldwide Transactions Completed by Industry

Detailed numbers

You can’t find this anywhere else:
“The website is very informative and provides a
look at M&A that you can’t find other places.
The information on the website is extremely
interesting, specifically because of the editorial

commentary and analysis.
It isn’t just a site report-
ing facts, although there
is plenty of factual infor-
mation. The content gives
you insight into why
trends are happening,
how deals overcome
obstacles and complex-
ities, and what to expect
in the future. There are

links in the articles to charts and sidebars which
supplement the content, but there are also links
to overviews of the deal, such as who is
involved and the amount, which is very helpful.”

— Dean Oligino
Research Analyst, Thomson Financial
Investment Banking/Capital Markets

Background…. breadth…. easy to find:
“At this website, there is a great deal of back-
ground to help you get the big picture, and the
articles are very informative and well-written in
an easy and natural prose. It is easy to follow,
with lots of easy-to-find links to other articles in
the issues, each of which covers a good breadth
of topics.”

—Brian Schmidt
Research Analyst, Thomson Financial
Investment Banking/Capital Markets

Making it all make sense:
“This website is very in-depth and informative.
The articles highlight interesting points and
explain difficult legal issues in an
understandable manner.”

— John Villani
Research Analyst, Thomson Financial
Investment Banking/Capital Markets

Thomson Financial rates 
The M&A Journal Online

U.S. party with aggregate announced values
totaling $4.7 trillion. From a low point in 1991
(1,877 transactions, $71.2 billion), the numbers
steadily increased to 9,192 transactions valued at
$1.4 trillion in 1999 (Chart 1).

While the numbers reflecting the growth in
total value of transactions are dramatic, they
should be read in light of the fact that during the
same period, the Wilshire 5000 Total Market
Index grew from $3.9 trillion to $15.8 trillion and
GDP grew from $6.0 trillion in 1991 to $9.3 trillion
through the third quarter of 1999. Since 1995
(total transaction volume $356 billion) the rate of
growth in the Wilshire 5000 ($6.4 trillion in 1995)
steadily grew at a pace exceeding that of the rate
of growth of M&A activity (Chart 2).

Total worldwide M&A grew from $286.9 bil-
lion in 1991 to $2.3 trillion in 1998 and $3.2 trillion
in 1999 (Chart 3).

Strategic refocusing of companies continued
throughout the decade. Publicly announced
divestitures (excluding spin-offs) rose from 849 in
1991 to 2,186 in 1999. Spin-offs accounted for a
substantial additional number of divestitures.
Since many of the companies announcing divesti-

tures did not supply information about the value
of the divestiture, the total dollar value of such
transactions is not recorded. Announced divesti-
tures accounted for about 25 percent of the total
number of announced transactions in 1999.

Size of Transactions
As a result of the growth in megadeals, the

average transaction size rose from $98.6 million
in 1991 to $421 million in 1999. Deals valued at
over a billion dollars (the standard for megadeals
at the beginning of the current wave) increased
from 13 in 1991, to 194 in 1999.

There were 47 announced transactions world-
wide in 1999 valued over $10 billion. In 1991
there were only three completed deals valued
over $5 billion and none valued over $10 billion.

Leveraged Buyouts
Despite the growth in divestitures and M&A

activity, there was a general decline in the number
of leveraged buyout transactions from 228 ($7.0
billion) in 1991 to 114 ($8.1 billion) in 1998 and 163
($21 billion) in 1999. The relative decline in LBO
activity has reflected value competition created by
strategic buyers and the IPO market. (The U.S. IPO
market reached $70 billion in 1999.) Despite this
decline and higher costs for raising debt for lever-

The M&A journal

22

$1,400

$1,200

$1,000

$800

$600

$400

$200

$0

12,000

10,000

8,000

6,000

4,000

2,000

0
70  71  72  73  74  75 76  77  78  79  80  81  82  83 84  85  86  87  88  89  90  91 92  93  94 95  96  97 98 99

Trends in Mergers and Aquisitions*
1970–1999

To
ta

l D
o

lla
r 

V
al

u
e 

($
 B

ill
io

ns
)

N
et

 A
n

n
o

u
n

ce
m

en
ts

Nineties
continued

Flom 
on 
M&A

Chart 1: Trends in Mergers and Aquisitions*
1970–1999

* Involves at least one US party.   Source: Mergerstat
3

the M&A journal

What the Stars Say  

Companies watch leading
economic indicators.As soon
as these trend upwards,
they’ll think,‘I need to get out
in front of my competi-
tors’—and there’l l be
another gold rush.

—  Alan Klein
Simpson Thacher

You can’t have the stock mar-
ket crash, you can’t have banks
sustaining these underwriting
losses, and not have cutbacks,
and not feel an impact.What
do you think has been inflating
real estate values and the
New York economy? It’s jobs
in financial services. It’s not
doctors.They don’t make big
money any more.

— Nancy Lieberman
Skadden

There is typically a lack of dis-
tinction between a hostile deal
and a breakup deal. Hostiles
are still hard to do.They can
be done, but the probability of
success is never overwhelm-
ing.Whereas, if you’re already
available, if you’re already for
sale, then in almost all cases
the high bid wins.

— Victor Lewkow
Cleary Gottlieb

Last year, by a big factor, was
our strongest year ever. Of
course, it can’t go on for-
ever. People do take
breathers. But that just
means we will do different
types of deals.Tell me how
the economy will go and I’ll
tell you how M&A will go.

— Dennis Hersch
Davis Polk

Sick companies—those that
find themselves a bit tight on
their financial covenants—
will provide a lot of work.
Investment banks that do
these deals have not seen a
slowdown.They are still busy
and that should continue for
the foreseeable future.

— Meredith Brown
Debevoise & Plimpton



A suit is filed in Delaware. Months later, a few scraps of
information appear in the mainstream media. But did the Court of
Chancery issue a warning to M&A practitioners that if not heeded
could derail your next transaction?

A deal is announced. The merger crops up in the news over the
next few weeks and after the closing is all but forgotten. What
really happened? What tactics worked? Did a new structure save
the deal at the last minute?

A regulation hits the rule books. There is a small headline
buried in your newspaper. But is this a twist to the DNA that will
determine the very nature of the next generation of deals? 

We’re your business.

You get the answers in The M&A Journal.
We tell you what no one else can. Or will.

THE  M&A  JOURNAL
THE INDEPENDENT REPORT ON DEALS AND DEALMAKERS

25 PROSPECT DRIVE,  YONKERS, NY 10705-2445 
TEL 914.476.5455   E-MAIL info@the m and a journal .com FAX 914.476.4111

YOU’RE AN INTERNET COMPANY about to sell

yourself to a foreign-government-owned

acquiror. You know about the various regula-

tory stations of the cross. You’ve even notified

the Committee on Foreign Investment in the

U.S., known affectionately as CFIUS, which for

years has been merely an item on the list of

paperwork that must be prepared as part of

any big deal. 
But have you thought of the Federal

Bureau of Investigation? “The FBI?” you

might well ask.

“It’s not a CFIUS process anymore. It’s an

FBI process,” says Stewart Baker of

Washington, D.C.’s Steptoe & Johnson, who

recently represented MCI during the CFIUS

investigation of British Telecom’s attempt to

acquire the American company.

Back in 1995, FBI Director Louis Freeh testi-

fied before Congress, warning of foreign own-

ership of American telecoms before such deals

were even legal. Since then, even close

American allies have had to satisfy the FBI’s

concerns or face the full CFIUS investigatory

process, which can

include a death sentence

for the deal from the presi-

dent. 
CFIUS has vetted a

series of recent transac-

tions between foreign-

owned acquirors and

domestic telecommunica-

tions companies including

the Vodafone/Airtouch

deal, British Telecom and

MCI, and, eventually,

Deutsche Telekom’s pro-

posed acquisition of

VoiceStream.
This summer for the

first time, the FBI has

turned its sights on an Internet deal. The

bureau extracted a series of confidential con-

cessions from Nippon Telegraph and

Telephone (NTT) before the Japanese-govern-

ment owned company could acquire Verio, a

large Colorado-based web-site host. The presi-

dent approved the deal in late August.

The FBI is not even itself a member of

CFIUS, but it has muscled its way into the

process under the auspices of the Department

of Justice, which has rarely been known to

take a strong position on any deal that has

come before CFIUS. “Internet deals are now

political,” says Brett Lambert of DFI

International, a Washington, D.C. consulting

firm. “Deals are made because of how the

Street reacts. Deals are approved because of

how Washington behaves.”

Washington’s Behavior

The first British Telecom heard about its

impending ordeal with CFIUS came several

weeks after its proposed acquisition of MCI
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French Takeovers
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After all, when the acquiror is
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“Somehow or other he keeps spotting us”

“THIS HAPPENED ALMOST OVERNIGHT,” Stephen
Schwarzman, president, The Blackstone
Group, told this writer. “Only occasionally do
things change fundamentally in our business.
This is one of those times.” Mr. Schwarzman
could well have said those words yesterday.
But he said them in January 1990. Eleven years
later, it is again “one of those times.”The cycle has turned. No one can know by

how much or for how long, but it is that very
sense of the unknown that has not been felt
since the last turn of a decade. Says Alan Klein
of Simpson Thacher: “In the fallow years, peo-
ple would say, ‘This can’t last forever. I know it
will change.’ And over thepast few years, peoplehave said, ‘This boomwon’t last. I know it willcome to an end.’ It’s been along time since we starteda year with people saying.‘I just don’t know what thehell will happen.’ We facethe most uncertainty wehave faced in ten years.”The year 2000 lookedlike another in the seriesof the late roaring ’90s.Corporations, frantic to dodeals while their stockprices were still high—indeed, still climbing—had M&A practitioners onthe run from deal to deal.Consolidation in key indus-tries continued apace, par-ticularly in telecommuni-cations and high-tech(excluding dot.coms). InMarch and into April,Internet stocks had theNasdaq on a sandbar, but

optimism prevailed. “No one thought it would
last,” recalls Simpson’s Mr. Klein. “Everyone
thought it would rise again in a couple of
weeks. Stocks would come back as they had
every time in the recent past.”The year as a whole set a record: $1.83 trillion

in announced U.S. mergers and acquisitions.
This tops 1998's record of $1.63 trillion and the
1999 figure of $1.57 trillion. Announced world-
wide transactions hit $3.49 trillion, exceeding
last year's level of $3.31 trillion., according to
Thomson Financial Services. But the first year
of the new decade ended up dividing itself into
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CONTENTS:

2001 1
Last year divided itself into twoparts: a boom and a silence.What will happen next? We askthe experts to explain thechanges that rumbled throughthe markets toward the end of2000 and what dealmakers canexpect in the real millennium.

The Rankings ChartsWho did how many deals worthhow much? 2, 4, 6, 8-12

What the Stars SayDispatches from the M&A front:Top practitioners discuss thebusiness and where it is headed.3, 5, 7, 9

Deals in 2001 14What dealmakers will faceat the negotiating tables asthe year progresses.
■ The Optimist’s View: A seniorLehman investment bankerexplains why he is not alarmedat the year’s prospects. 14

Delaware Gap  15Boards and their advisors areconcerned and confused. Anexpert observer of the  Delawarecourts looks at what they havebeen saying over the past yearand explains why he is of theview that the rules haven’tchanged at all.

FASB on Pooling  16The Financial AccountingStandards Board announced itsplan to do away with pooling-of-interest, but it gave M&A anunexpected gift.

Standstill Action 18A panel of M&A practitionersfrom both coasts conductsa mock negotiation of a “stand-still” agreement for an acquisi-tion of a public company.

2001
An M&A Oddity?
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“It’s up to you now, Miller. The only thing that can save us 
is an accounting breakthrough.”

2001➔
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ONE SIDE SAYS that the story is about
large shareholders trying to take

over a company without paying a pre-
mium for control; the other says that
it’s about a CEO, his board, and their
advisors who were determined to fend
off all shareholder advances at all
costs.

But the real story, in our view, is that
of a deal that spun wildly out of con-
trol. It is also a story with a moral. War,
it has been said, is the failure of diplo-
macy. And such failures offer sobering
reminders of often simple but pro-
found lessons.

The object of all this attention? First
Union Real Estate Equity and Mortgage
Investments, an obscure REIT based in
Cleveland with a modest portfolio of
properties. Why, then, was it the least
bit attractive? Because it had suddenly
been realized that First Union had a
paired-share (stapled-stock) structure
that could provide major tax benefits,
and that First Union was the only
remaining REIT where this potential
was untapped and undervalued. The
structure alone was thought to add $200
million to the value of the company.

The effort to take over First Union
involved some well-known law firms,
including Fried, Frank; Skadden;
Squire, Sanders & Dempsey; and
Thompson Hine & Flory; and intro-
duced a new player into the M&A big
leagues, Cleveland’s Hahn Loesor &
Parks. 

It took 18 long months for the war to
end, by which time, millions had been

spent, increasingly strident accusations
were exchanged in the press, in letters
to the shareholders, and before the
courts and federal regulators, and
important questions were raised about
shareholder rights, management pre-
rogatives, corporate governance, and,
a board’s duties.

One of the many ironies of the war
was that the pummeling continued—
unstoppable—even after a sudden
blow from outside the ring changed
the nature of the prize. And, in the end,
neither side got what they expected.

In this issue, we offer one of our
trademark investigative reports—a
kind of documentary on the making of
a deal, incorporating over eleven

months of research, scrutinizing  the
documents and interviewing key play-
ers. We sweep up what was left on the
cutting-room floor—all the out-takes
of stuntmen running into walls and
actors mangling their lines, as well as
the brilliant scenes of strategic suc-
cesses that didn’t make it into the final
public version of the film.

Susan Pender—attorney, founding
editor of European Dealmaker, former
editor of Corporate Control Alert, and
now senior contributing editor of The

M&A Journal—dissects the deal that
went to war.

—John Close

Editor-in-Chief

WAR!
When Diplomacy Fails

T
H

E
 N

E
W

 Y
O

R
K

E
R

 C
O

LL
E

C
T

IO
N

 1
99

8 
R

O
B

E
R

T
M

A
N

K
O

F
F

 F
R

O
M

 C
A

R
T

O
O

N
 B

A
N

K
.C

O
M

  A
LL

R
IG

H
T

S
 R

E
S

E
R

V
E

D

“Corporate raiders, sir…
one, maybe two companies away.”


